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 Admiralty—Warranty of Seaworthiness—Unseaworthiness—Injured Seaman—

Remedies Under General Maritime Law—Availability of Punitive Damages—

Effect of Jones Act. 

 Arbitration—Survival Claim—Arbitration Agreement Between Decedent and 

Defendants—Enforcement—Burden of Proof—Mental Capacity. 

 Arrest—Detention for Questioning—Reasonable Suspicion—Determination—

Visit to Home of Suspected Drug Dealer—Night Visit—Additional 

Circumstances. 

 Assault, Criminal—Assault of a Child—Second Degree Assault—Reckless 

Infliction of Substantial Bodily Harm—Parent Charged With Assaulting Own 

Child—Instructions—Definition of “Assault”—Sufficiency. 

 Associations—Parties—Standing—Organizational Standing—Claim for 

Damages—Test. 

 Attorney and Client—Insurance—Duty to Defend—Reservation of Rights—

Retention of Attorney to Represent Insured—Attorney Having Relationship 

With Insurer—Disclosure to Insured—Necessity. 

 Attorney and Client—Malpractice—Improper Withdrawal From 

Representation—Withdrawal Approved by Court—Effect—Collateral Estoppel. 

 Automobiles—Driving While Intoxicated—Breath or Blood Test—Advisement 

of Rights—Sufficiency—Administrative and Criminal Consequences—Request 

to Provide “Voluntary” Sample. 

 Certiorari—Statutory Review—Actions Subject to Review—Interlocutory 

Ruling—Limited Jurisdiction Court—Pretrial Release Conditions in Prosecution 

for Driving Under the Influence—Constitutionality—Urinalysis—Ignition 

Interlock Device. 

 *Civil Rights—Employment Discrimination—Termination—Proof—Burden of 

Proof—Shifting Burdens of Production—Prima Facie Case—Elements—

Plaintiff’s Second Burden—Pretext—Summary Judgment—Sufficiency of 

Plaintiff’s Evidence. 

 Constitutional Law—Right to Privacy—Probationers—Random Urine 

Collection and Testing—Enforcement of Condition of Probation. 

 Courts—Jurisdiction—Nonresidents—Specific Jurisdiction—Component 

Supplier—Asbestos—Third Party Manufacturer—Stream of Commerce—

Connection With Forum State—Sufficiency. 

 Courts—Jurisdiction—Nonresidents—Tortious Act—Location of Tort—

Professional Malpractice. 

 *Criminal Law—Appeal—After Flight from Jurisdiction—Interim Change In 

Law—Applicability. 

 Criminal Law—Confessions—Corroboration—Corpus Delicti—Review—Issue 

First Raised on Appeal—Sufficiency of Evidence. 



 *Criminal Law—Criminal Trespass—Second Degree Offense—Elements—

Entering or Remaining Unlawfully In or Upon Premises—“Premises”—What 

Constitutes—Motor Vehicle. 

 Criminal Law—Discovery—Duty to Disclose—State’s Duty—Testifying 

Witnesses—Toxicologist From State Toxicology Lab—List of Several Potential 

Witnesses—Sufficiency. 

 Criminal Law—Evidence—Balancing Relevance and Prejudicial Effect—Arrest 

Video—Depiction of Defendant in Handcuffs. 

 Criminal Law—Plea of Guilty—Withdrawal—Post-judgment Motion to 

Withdraw—Misunderstanding of Direct Sentencing Consequences—Prejudice. 

 Criminal Law—Pornography—Child Pornography—Dealing—Statutory 

Provisions—Application to Self-Dealing Minors—First Amendment—

Vagueness. 

 Criminal Law—Punishment—Death Penalty—Jury—Selection—Challenge for 

Cause—Opposition to Death Penalty—Disqualification—Necessity. 

 Criminal Law—Punishment—Multiple Convictions—Concurrent or 

Consecutive Sentences—Theft of Firearm and Unlawful Possession of 

Firearm—Concurrent Sentencing—Exceptional Sentence—Discretion of 

Court—Ineffective Assistance of Counsel—Failure to Request Exceptional 

Sentence. 

 Criminal Law—Punishment—Multiple Convictions—Serious Violent 

Offenses—Offender Scoring—Offense With Highest Seriousness Level—

Seriousness Level Determination—Anticipatory Offense. 

 Criminal Law—Punishment—Sentence—Life Imprisonment Without Parole—

Persistent Offender Accountability Act—Prior Convictions—“Most Serious 

Offense”—Foreign Conviction—Comparability—Robbery—New Jersey Law. 

 Criminal Law—Right to Counsel—Effective Assistance of Counsel—

Sentencing—Persistent Offender Sentencing—Failure To Discover Charged 

Offense Is Third “Strike.” 

 Criminal Law—Sexual Offenses—Indecent Liberties—Included Offenses—

Fourth Degree Assault. 

 Criminal Law—Theft—Theft of an Access Device—Elements—Knowledge of 

Nature of Stolen Property—Instructions—Additional Element—Law of the 

Case. 

 Criminal Law—Trial—Joinder or Severance—Offenses—Prejudice—

Evidence—Other Offenses or Acts—Identity—Modus Operandi—Test. 

 Criminal Law—Trial—Right to Public Trial—Scope—Sidebar Conference—

What Constitutes—Hearing in Chambers on Evidentiary Matter. 

 Criminal Law—Trial—Sufficiency of the Evidence—Instructions—Additional 

Element—Nonessential Element—Law of the Case—Validity of Doctrine. 

 Domestic Violence—Protection Order—Minor—Personal Fear of Harm—

Necessity. 

 Employment—Conditions of Labor—Meal and Rest Periods—Missed Meal 

Periods—Employer’s Liability—Strict Liability—Applicability—Burden of 

Proof of Violation. 



 *Employment—Employee Policy Manual—Altering At-Will Employment 

Relationship—Disclaimer of Alteration—Adequacy. 

 Guarantee and Suretyship—Contractor’s Bond—Action to Obtain Benefit of 

Bond—Expenses of Plaintiff—Attorney Fees—Equitable Right—

Applicability—Multiple Claims—Segregation—Necessity. 

 Health—Head Injuries—Youth Athletes—Zackery Lystedt Law—Right of 

Action—Implied Right. 

 Judges—Disqualification—Affidavit of Prejudice—Timeliness—Exercise of 

Discretion—Motions—Continuance—Joint Motion—Entry of Agreed Order—

Subsequent Ruling—Motion to Sever—Harmless Error—Different Judge At 

Trial. 

 Jury—Selection—Peremptory Challenges—Race Based—Proof—Prima Facie 

Case—Challenge to Sole Member of Class—Additional Considerations—

Racially Diverse Jury Pool. 

 Labor Relations—Union Membership—Dues—Payroll Deductions—Statutory 

Authorization—Union Security Provision—“Opt Out” Clause. 

 Landlord and Tenant—Unlawful Detainer—Availability of Summary 

Proceedings—Color of Title Defense—Collateral Challenge. 

 Landlord and Tenant—Unlawful Detainer—Subsequent Purchaser after 

Foreclosure Sale—Right to Bring Action. 

 Limitation of Actions—Public Employment—Collective Bargaining—

Bargaining Representative—Duty of Fair Representation—Breach—Right of 

Action—Time Limitation. 

 Medical Treatment—Malpractice—Proximate Cause—Proof—Expert 

Testimony—Nurse. 

 Mental Health—Involuntary Commitment—Probable Cause Hearing—

Timeliness—Continuance—End of Period—Excluded Days. 

 Municipal Corporations—Taxation—Regulatory Fees—Distinguished from 

Tax—Business and Occupation Tax—State Limitations—Weapons—

Regulation—Preemption by State. 

 Open Government—Courts—Judicial Records—Redaction—Use of Juvenile 

Offender’s Initials in Public Documents. 

 Open Government—Public Disclosure—Exemptions—Discovery Rules—

Work Product Doctrine—Scope—Waiver—Disclosure to Third Person—

Common Interest Doctrine—Applicability. 

 Open Government—Public Meetings—Scope—Executive Sessions—

Statutes—Construction—Consideration of Minimum Price for Real Estate 

Lease. 

 Personal Restraint—Criminal Law—Discovery—Exculpatory Evidence—

State’s Duty—Investigating Officer’s Disciplinary History. 

 *Personal Restraint—Grounds—Government Misconduct—Failure to Disclose 

Victim’s and Witness’s Criminal History—Prejudice. 

 Personal Restraint—Grounds—Ineffective Assistance of Counsel—Failure to 

Present Evidence—Other Suspect Evidence—Alibi Evidence—Impeachment of 

Dog Tracking Evidence—Failure to Impeach Investigating Officer With 



Disciplinary History—Failure to Object to Prosecutorial Misconduct—

Prejudice. 

 Personal Restraint—Grounds—Ineffective Assistance of Counsel—On 

Appeal—Failure to Object to Closure of Trial—Petition—Timeliness—Reply 

Brief—Right to Public Trial—Violation—Collateral Review—Prejudice. 

 *Personal Restraint—Grounds—Instructional Error—Self-Defense—Act on 

Appearances—Non-Homicide Case—Ineffective Assistance of Counsel—

Proposing Erroneous Instruction—Failure to Object to Erroneous Instruction—

Failure to Raise Ineffectiveness Claim on Direct Appeal. 

 Personal Restraint—Grounds—New Material Evidence—Other Suspect 

Evidence—DNA Evidence. 

 *Personal Restraint—Grounds—Newly Discovered Evidence—Previously 

Unknown—Inability to Discover Earlier—Materiality—Necessity. 

 Personal Restraint—Jury—Misconduct—Extraneous Evidence—Interjection 

Into Deliberations—Reference Hearing—Necessity. 

 Personal Restraint—Modification of Earned Release Date—Statutory 

Interpretation—Extension of Projected Early Release Date—Validity. 

 *Public Employment—Collective Bargaining—Bargaining Representative—

Duty of Fair Representation—Breach—Scope of Claim—Violation of 

Consumer Protection Act—Unauthorized Practice of Law. 

 Schools—Students—Injuries—Individual Liability—Statutory Nonprofit 

Volunteer Immunity—Applicability—Volunteer Coach and Organizer of 

Football Team. 

 Sexual Offenses—Protection Order—Statutory Provisions—Burden of Proof—

Occurrence of Sexual Assault—Statements or Actions Giving Rise to 

Reasonable Fear of Future Dangerous Acts— Statutory Requirements for 

Temporary or Final Order—Due Process. 

 State—Waters—Navigable Waters—Public Access—Public Trust Doctrine—

Statutory Provisions—Shoreline Management Act—Savings Clause—Validity. 

 Taxation—Action Challenging—Federal Comity—Federal Civil Rights 

Action—Action Filed in State Court—Applicability—Adequacy of State 

Remedy. 

 Telecommunications—Telemarketing—Commercial Electronic Text 

Messages—Illegal or Improper Purposes—Unsolicited Advertising—Consumer 

Protection Act—Liquidated Damages—Proof of Injury in Fact—Necessity. 

 Telecommunications—Telemarketing—Commercial Electronic Text 

Messages—Illegal or Improper Purposes—Unsolicited Advertising—

Liquidated Damages—Right of Action. 

 Torts—Interference with Business Relationship—Unemployment 

Compensation—Employer Contributions—Unlawful Assessment—Recovery of 

Damages for the Assessment—Exclusive Remedies Provision—Applicability. 

 Trial—Wrongful Death Action—Stay of Court Proceedings Pending Related 

Arbitration Proceeding—Judicial Discretion—Collateral Estoppel—Effect on 

Right to Jury Trial. 

 Witnesses—Impeachment—Prior Misconduct—Test. 



____________________________________________________________________ 

 

Cases Not Yet Set 

____________________________________________________________________ 

 

Arbitration—Survival Claim—Arbitration Agreement Between Decedent and 

Defendants—Enforcement—Burden of Proof—Mental Capacity 
 

Whether, in this action asserting survival claims and wrongful death claims against a 

nursing facility, the trial court should have applied the burden of proof applicable to a 

fiduciary in determining whether the decedent had the mental capacity to comprehend 

the nature and effect of the agreement to arbitrate claims arising from the decedent’s 

stay at the facility. 

 

No. 91538-5, Rushing, et al (petitioners) v. Franklin Hills Health & Rehab. Ctr., et al. 

 (respondents). (Related matter: Rushing, et al v. Franklin Hills Health & Rehab. 

 Ctr., et al., No. 91852-0). 

 
Top 

____________________________________________________________________ 

 

Certiorari—Statutory Review—Actions Subject to Review—Interlocutory 

Ruling—Limited Jurisdiction Court—Pretrial Release Conditions in Prosecution 

for Driving Under the Influence—Constitutionality—Urinalysis—Ignition 

Interlock Device 

 

Whether a defendant charged in a court of limited jurisdiction with driving under the 

influence of alcohol or drugs may seek review by statutory writ of review of a pretrial 

release order requiring the defendant to undergo urinalysis and install an ignition 

interlock device on his vehicle, and if so, whether such conditions constitute an 

unlawful warrantless search and seizure under the Fourth Amendment to the United 

States Constitution and article I, section 7 of the Washington Constitution. 

 
No. 91642-0, Blomstrom, et al (petitioners) v. Tripp, et al. (respondents). 

 
Top 

____________________________________________________________________ 

  



 

*Civil Rights—Employment Discrimination—Termination—Proof—Burden of 

Proof—Shifting Burdens of Production—Prima Facie Case—Elements—

Plaintiff’s Second Burden—Pretext—Summary Judgment—Sufficiency of 

Plaintiff’s Evidence 

 

Whether in an action for discriminatory discharge from employment based on age and 

sex, the plaintiff need not show as part of her prima facie case that she was replaced by 

someone outside her protected class or by a younger person, and if so, whether in this 

case the plaintiff in opposition to the employer’s motion for summary judgment 

presented sufficient evidence to establish genuine issues of material fact as to whether 

the employer’s stated nondiscriminatory reasons for discharge, including discord in the 

small management team and that “it just wasn’t working out,” were pretextual. 

 

No. 93731-1, Mikkelsen (petitioner) v. PUD No. 1 of Kittitas County, et al. 

 (respondents). (See also: Employment—Employee Policy Manual—Altering At-

 Will Employment Relationship—Disclaimer of Alteration—Adequacy). 

 

195 Wn. App. 922 (2016). 

 
Top 

____________________________________________________________________ 
 

*Criminal Law—Appeal—After Flight from Jurisdiction—Interim Change In 

Law—Applicability 
 

Whether in this criminal prosecution in which the defendant was convicted in 2004 and 

fled before sentencing, the defendant, who was sentenced in 2015 and received a 

firearm enhancement, was entitled on appeal to the benefit of State v. Williams-Walker, 

167 Wn.2d 889, 897-98, 225 P.3d 913 (2010), which changed the law in holding that a 

firearm enhancement may not be imposed if the jury found only that the defendant was 

armed with a deadly weapon. 

 

No. 93605-6, State (respondent) v. Wences (petitioner). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 
 

  

http://www.courts.wa.gov/content/petitions/93731-1%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/93731-1%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/335283_pub.pdf
http://www.courts.wa.gov/content/petitions/93605-6%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/733338.pdf


 

*Criminal Law—Criminal Trespass—Second Degree Offense—Elements—

Entering or Remaining Unlawfully In or Upon Premises—“Premises”—What 

Constitutes—Motor Vehicle 
 

Whether in relation to the crime of second degree criminal trespass, which is committed 

when a person knowingly enters or remains unlawfully in or upon premises, a motor 

vehicle constitutes “premises.” See RCW 9A.52.080(1). 

 

No. 93710-9, State (respondent) v. Joseph (petitioner). 

 

195 Wn. App. 737 (2016). 

 
Top 

____________________________________________________________________ 

 

Criminal Law—Plea of Guilty—Withdrawal—Post-judgment Motion to 

Withdraw—Misunderstanding of Direct Sentencing Consequences—Prejudice 
 

Whether in this post-judgment motion to withdraw a guilty plea to second degree rape 

of a child, the juvenile offender who was tried as an adult demonstrated that he was 

prejudiced by erroneous information that the statutory maximum sentence for the crime 

was an indeterminate life sentence, where RCW 9.94A.507(2) exempts offenders 

seventeen years and younger at the time of the rape from indeterminate sentencing 

provisions. 

 

No. 93545-9, State (respondent) v. Buckman (petitioner). 

 

195 Wn. App. 224 (2016). 

 
Top 

____________________________________________________________________ 
  

http://app.leg.wa.gov/RCW/default.aspx?cite=9A.52.080
http://www.courts.wa.gov/content/petitions/93710-9%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/329623_pub.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.507
http://www.courts.wa.gov/content/Briefs/A08/935459%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/D2%2046967-7-II%20Published%20Opinion.pdf


 

Criminal Law—Pornography—Child Pornography—Dealing—Statutory 

Provisions—Application to Self-Dealing Minors—First Amendment—Vagueness 
 

Whether the criminal statute prohibiting dealing in depictions of minors engaged in 

sexually explicit activities extends to a minor who sent unsolicited, sexually explicit 

photographs of himself to another, and if so, whether the statute is unconstitutionally 

overbroad or vague. 

 

No. 93609-9, State (respondent) v. E.G. (petitioner). (See also: Open Government—

 Courts—Judicial Records—Redaction—Use of Juvenile Offender’s Initials in 

 Public Documents). 

 

194 Wn. App. 457 (2016). 

 
Top 

____________________________________________________________________ 
 

Domestic Violence—Protection Order—Minor—Personal Fear of Harm—

Necessity 
 

Whether following a domestic violence incident the trial court erred when it issued a 

domestic violence protection order barring the respondent from having contact with the 

petitioner and her daughters but declined to bar the respondent from having contact with 

his and the petitioner’s two-year-old son because the child had not witnessed the 

incident and could not have personally feared harm. 

 

No. 93645-5, Rodriguez (petitioner) v. Zavala (respondent). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 

  

http://www.courts.wa.gov/content/Briefs/A08/936099%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/323544.pub.pdf
http://www.courts.wa.gov/content/petitions/93645-5%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/336492_unp.pdf


 

*Employment—Employee Policy Manual—Altering At-Will Employment 

Relationship—Disclaimer of Alteration—Adequacy 
 

Whether for purposes of an action for wrongful discharge in violation of an employer’s 

progressive disciplinary policy, the employer adequately disclaimed that its policy 

altered the at-will employment relationship by stating that the policy provisions were 

“intended only as guidelines, and do not give any employee a right to continued 

employment or any particular level of corrective action.”  

 

No. 93731-1, Mikkelsen (petitioner) v. PUD No. 1 of Kittitas County, et al. 

 (respondents). (See also: Civil Rights—Employment Discrimination—

 Termination—Proof—Burden of Proof—Shifting Burdens of Production—Prima 

 Facie Case—Elements—Plaintiff’s Second Burden—Pretext—Summary 

 Judgment—Sufficiency of Plaintiff’s Evidence). 

 

195 Wn. App. 922 (2016). 

 
Top 

____________________________________________________________________ 
 

*Limitation of Actions—Public Employment—Collective Bargaining—

Bargaining Representative—Duty of Fair Representation—Breach—Right of 

Action—Time Limitation. 
 

Whether a suit brought in superior court by two public employees against a bargaining 

representative for breach of the duty of fair representation had to be brought within six 

months pursuant to RCW 41.56.160(1) and RCW 41.80.120(1), which preclude the 

Public Employment Relations Commission from processing complaints filed more than 

six months after the occurrence of an unfair labor practice. See Imperato v. Wenatchee 

Valley College, 160 Wn. App. 353, 360-64, 247 P.3d 816 (2011). 

 

No. 93655-2, Killian, et al. (petitioners) v. Int’l Union of Operating Engineers 

 (respondent). (See also: Public Employment—Collective Bargaining—Bargaining 

 Representative—Duty of Fair Representation—Breach—Scope of Claim—

 Violation of Consumer Protection Act—Unauthorized Practice of Law). 

 

195 Wn. App. 511 (2016). 

 
Top 

____________________________________________________________________ 

 

  

http://www.courts.wa.gov/content/petitions/93731-1%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/93731-1%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/335283_pub.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=41.56.160
http://app.leg.wa.gov/RCW/default.aspx?cite=41.80.120
http://www.courts.wa.gov/content/petitions/93655-2%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/93655-2%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/740245.pdf


 

Open Government—Courts—Judicial Records—Redaction—Use of Juvenile 

Offender’s Initials in Public Documents 

 

Whether an appellate court may recaption a case to refer to a juvenile offender by the 

juvenile’s initials instead of his full name on the basis of the juvenile’s privacy interests. 

 

No. 93609-9, State (respondent) v. E.G. (petitioner). (See also: Criminal Law—

 Pornography—Child Pornography—Dealing—Statutory Provisions—Application 

 to Self-Dealing Minors—First Amendment—Vagueness). 

 

194 Wn. App. 457 (2016). 

 
Top 

____________________________________________________________________ 

 

*Personal Restraint—Grounds—Government Misconduct—Failure to Disclose 

Victim’s and Witness’s Criminal History—Prejudice 
 

Whether in a prosecution for first degree assault the State violated its disclosure 

obligations under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 

(1963), by failing to reveal the criminal histories of the victim and another State witness, 

and if so, whether the petitioner is entitled to relief by personal restraint petition. 

 

No. 93038-4, In re Pers. Restraint of Pavlik (petitioner). (See also: Personal Restraint—

 Grounds—Instructional Error—Self-Defense—Act on Appearances—Non-

 Homicide Case—Ineffective Assistance of Counsel—Proposing Erroneous 

 Instruction—Failure to Object to Erroneous Instruction—Failure to Raise 

 Ineffectiveness Claim on Direct Appeal; Personal Restraint—Grounds—Newly 

 Discovered Evidence—Previously Unknown—Inability to Discover Earlier—

 Materiality—Necessity). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 

  

http://www.courts.wa.gov/content/Briefs/A08/936099%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/323544.pub.pdf
http://www.courts.wa.gov/opinions/pdf/312275.unp.pdf


 

*Personal Restraint—Grounds—Instructional Error—Self-Defense—Act on 

Appearances—Non-Homicide Case—Ineffective Assistance of Counsel—

Proposing Erroneous Instruction—Failure to Object to Erroneous Instruction—

Failure to Raise Ineffectiveness Claim on Direct Appeal 

 

Whether in a prosecution for first degree assault based on a shooting, the trial court 

erred in giving the jury self-defense and act on appearances instructions applicable to 

homicide prosecutions, and if so, whether defense counsel was ineffective in proposing 

or not objecting to such instructions and appellate counsel was ineffective in not raising 

a claim of ineffective assistance on direct appeal. 

 

No. 93038-4, In re Pers. Restraint of Pavlik (petitioner). (See also: Personal Restraint—

 Grounds—Newly Discovered Evidence—Previously Unknown—Inability to 

 Discover Earlier—Materiality—Necessity; Personal Restraint—Grounds—

 Government Misconduct—Failure to Disclose Victim’s and Witness’s Criminal 

 History—Prejudice). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 
 

*Personal Restraint—Grounds—Newly Discovered Evidence—Previously 

Unknown—Inability to Discover Earlier—Materiality—Necessity 
 

Whether in a prosecution for first degree assault the testimony of a previously unknown 

eyewitness could not have been discovered before trial in the exercise of due diligence 

and would probably change the result of the trial, entitling the defendant to a new trial 

on the basis of newly discovered evidence. 

 

No. 93038-4, In re Pers. Restraint of Pavlik (petitioner). (See also: Personal Restraint—

 Grounds—Instructional Error—Self-Defense—Act on Appearances—Non-

 Homicide Case—Ineffective Assistance of Counsel—Proposing Erroneous 

 Instruction—Failure to Object to Erroneous Instruction—Failure to Raise 

 Ineffectiveness Claim on Direct Appeal; Personal Restraint—Grounds—

 Government Misconduct—Failure to Disclose Victim’s and Witness’s Criminal 

 History—Prejudice). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 
  

http://www.courts.wa.gov/opinions/pdf/312275.unp.pdf
http://www.courts.wa.gov/opinions/pdf/312275.unp.pdf


 

*Public Employment—Collective Bargaining—Bargaining Representative—

Duty of Fair Representation—Breach—Scope of Claim—Violation of Consumer 

Protection Act—Unauthorized Practice of Law 
 

Whether, in a suit by two public employees asserting three causes of action against a 

bargaining representative, claims alleging the unauthorized practice of law and 

violations of the Consumer Protection Act fall within the scope of a claim that the 

representative breached its duty of fair representation and thus are subject to the 

statute of limitations for claims of breach of the duty of fair representation. 

 

No. 93655-2, Killian, et al. (petitioners) v. Int’l Union of Operating Engineers 

 (respondent). (See also: Limitation of Actions—Public Employment—Collective 

 Bargaining—Bargaining Representative—Duty of Fair Representation—

 Breach—Right of Action—Time Limitation). 

 

195 Wn. App. 511 (2016). 

 
Top 

____________________________________________________________________ 
 

Telecommunications—Telemarketing—Commercial Electronic Text Messages—

Illegal or Improper Purposes—Unsolicited Advertising—Consumer Protection 

Act—Liquidated Damages—Proof of Injury in Fact—Necessity 
 

Whether under the Commercial Electronic Mail Act, chapter 19.90 RCW, a violation 

of which constitutes a violation of the Consumer Protection Act, RCW 19.86.010 

et seq., the provision at RCW 19.190.040(1) setting damages for a violation at the 

greater of $500 or actual damages, establishes the causation and/or injury elements of 

a Consumer Protection Act claim, or whether the plaintiff must instead prove injury in 

fact to recover the liquidated damages amount. 

 

No. 93058-9, Gragg (plaintiff) v. Orange Cab Co., et al. (defendants). (See also: 

 Telecommunications—Telemarketing—Commercial Electronic Text Messages—

 Illegal or Improper Purposes—Unsolicited Advertising—Liquidated Damages—

 Right of Action.) 

 

Certified from United States Dist. Court for the Western Dist. of Wash. 

No. C12-0576RSL. 

 
Top 

____________________________________________________________________ 
  

http://www.courts.wa.gov/content/petitions/93655-2%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/93655-2%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/740245.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=19.190
http://app.leg.wa.gov/RCW/default.aspx?cite=19.86.010
http://app.leg.wa.gov/RCW/default.aspx?cite=19.190.040


 

Telecommunications—Telemarketing—Commercial Electronic Text Messages—

Illegal or Improper Purposes—Unsolicited Advertising—Liquidated Damages—

Right of Action 
 

Whether the recipient of a text message claimed to violate the Commercial Electronic 

Mail Act, chapter 19.190 RCW, has a private right of action for damages directly under 

the act or is limited under the act to injunctive relief. 

 

No. 93058-9, Gragg (plaintiff) v. Orange Cab Co., et al. (defendants). (See also: 

 Telecommunications—Telemarketing—Commercial Electronic Text Messages—

 Illegal or Improper Purposes—Unsolicited Advertising—Consumer Protection 

 Act—Liquidated Damages—Proof of Injury in Fact—Necessity). 

 

Certified from United States Dist. Court for the Western Dist. of Wash. 

No. C12-0576RSL. 

 
Top 

____________________________________________________________________ 

 

Trial—Wrongful Death Action—Stay of Court Proceedings Pending Related 

Arbitration Proceeding—Judicial Discretion—Collateral Estoppel—Effect on 

Right to Jury Trial 
 

Whether, after the trial court compelled arbitration of claims against a nursing facility 

that the plaintiff brought as administrator of her father’s estate, the court abused its 

discretion in staying her wrongful death claim to allow arbitration to proceed first, in 

light of the collateral estoppel effect that an arbitration judgment may have on 

determination of factual issues in a subsequent wrongful death jury trial. 

 

No. 91852-0, Rushing, et al. (petitioners) v. Franklin Hills Health and Rehab. Ctr., et 

 al. (respondents). (Related matter: Rushing, et al. v. Franklin Hills Health and 

 Rehab. Ctr., et al., No. 91538-5). 

 
Top 

____________________________________________________________________ 

 

http://app.leg.wa.gov/RCW/default.aspx?cite=19.190


____________________________________________________________________ 

 

January Term 2017 

Cases Set for Oral Argument 

____________________________________________________________________ 

 

Admiralty—Warranty of Seaworthiness—Unseaworthiness—Injured Seaman—

Remedies Under General Maritime Law—Availability of Punitive Damages—

Effect of Jones Act 

 

Whether an injured seaman may recover punitive damages for his employer’s willful 

and wanton breach of the maritime common law duty to provide a seaworthy vessel or 

whether, instead, he may recover only the pecuniary damages available under the Jones 

Act, 46 U.S.C. § 30104. 

 

No. 92913-1, Tabingo (petitioner) v. Am. Triumph, LLC and Am. Seafoods Co., LLC 

 (respondents). (Oral argument 1/17/17). 

 
Top 

____________________________________________________________________ 

 

Arrest—Detention for Questioning—Reasonable Suspicion—Determination—

Visit to Home of Suspected Drug Dealer—Night Visit—Additional Circumstances 

 

Whether in this prosecution for possession of heroin, a police officer had sufficient 

suspicion of criminal activity to stop the defendant and his companion for investigation 

after the officer saw the two men make a short night visit to a house where recent drug 

arrests had taken place, walk quickly to their car, and then look up and down the street 

before getting into the car. 

 

No. 93377-4, State (respondent) v. Weyand (respondent). (Oral argument 2/23/17). 

 
Top 
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https://www.gpo.gov/fdsys/granule/USCODE-2011-title46/USCODE-2011-title46-subtitleIII-chap301-sec30104/content-detail.html
http://www.courts.wa.gov/content/petitions/93377-4%20Petition%20for%20Review.pdf


 

Assault, Criminal—Assault of a Child—Second Degree Assault—Reckless 

Infliction of Substantial Bodily Harm—Parent Charged With Assaulting Own 

Child—Instructions—Definition of “Assault”—Sufficiency 

 

Whether in this criminal prosecution for assault of the defendant’s own child, a jury 

instruction defining assault as harmful or offensive touching that would offend an 

ordinary person was adequate to allow the defendant to argue her theory of the case that 

she intentionally touched her child but accidentally injured him. 

 

No. 93385-5, State (respondent) v. Cardenas-Flores (petitioner). (Oral argument 

 2/21/17). (See also: Criminal Law—Confessions—Corroboration—Corpus 

 Delicti—Review—Issue First Raised on Appeal—Sufficiency of Evidence). 

 

194 Wn. App. 496 (2016). 

 
Top 

____________________________________________________________________ 

 

Associations—Parties—Standing—Organizational Standing—Claim for 

Damages—Test 

 
Whether the Washington Trucking Association has associational standing in this action 

for damages for civil rights violations and tortious interference with contracts brought 

by its individual members against the Washington Employment Security Department 

and department employees based on allegedly unlawful unemployment tax 

assessments.  

 
No. 93079-1, Wash. Trucking Ass’n, et al. (respondents) v. The Emp’t Sec. Dep’t., 

 et al. (petitioners). (Oral argument 1/19/17). (See also: Taxation—Action 

 Challenging—Federal Comity—Federal Civil Rights Action—Action Filed in 

 State Court—Applicability—Adequacy of State Remedy; Torts—Interference with 

 Business Relationship—Unemployment Compensation—Employer 

 Contributions—Unlawful Assessment—Recovery of Damages for the 

 Assessment—Exclusive Remedies Provision—Applicability).  

 

192 Wn. App. 621 (2016). 
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http://www.courts.wa.gov/content/petitions/93385-5%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/D2%2046605-8-II%20Published%20Opinion.pdf
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http://www.courts.wa.gov/opinions/pdf/D2%2047681-9-II%20Published%20Opinion.pdf


 

Attorney and Client—Insurance—Duty to Defend—Reservation of Rights—

Retention of Attorney to Represent Insured—Attorney Having Relationship With 

Insurer—Disclosure to Insured—Necessity 

 

Whether in this legal malpractice action arising out of a homeowner’s insurance dispute, 

the law firm assigned by the insurer to represent the insureds while the insurer reserved 

the right to contest coverage violated its fiduciary duties and duty of loyalty to the 

insureds by failing to inform them that the firm frequently represented the insurer in 

other coverage cases. 

 

No. 93207-7, Arden (petitioners) v. Forsberg & Umlauf, et al. (respondents). (Oral 

 argument 1/17/17). 

 

193 Wn. App. 731 (2016). 

 
Top 

____________________________________________________________________ 

 

Attorney and Client—Malpractice—Improper Withdrawal From 

Representation—Withdrawal Approved by Court—Effect—Collateral Estoppel 

 
Whether this legal malpractice action against attorneys who withdrew from 

representation on the eve of a lease dispute trial is barred by collateral estoppel 

principles because the trial court in the underlying action approved the attorneys’ 

withdrawal. 

 

No. 93214-0, James Schibel, et ux. (respondents) v. Eymann, et al. (petitioners). (Oral 

 argument 2/2/17). 

 

193 Wn. App. 534 (2016). 
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http://www.courts.wa.gov/content/petitions/93207-7%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/D2%2046991-0-II.pdf
http://www.courts.wa.gov/content/petitions/93214-0%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/329372.pub.pdf


 

Automobiles—Driving While Intoxicated—Breath or Blood Test—Advisement of 

Rights—Sufficiency—Administrative and Criminal Consequences—Request to 

Provide “Voluntary” Sample 

 

Whether a driver’s refusal to take an alcohol breath test should be suppressed in a 

prosecution for driving while intoxicated where the officer initially gave the driver a 

correct implied consent warning, but before the driver decided whether to submit to the 

test, the officer asked him whether he would “provide a voluntary sample.” 

See RCW 46.20.308(2). 

 

No. 93098-8, State of Washington (petitioner) v. Bowie (respondent). (Oral argument 

 2/21/17) 

 
Top 

____________________________________________________________________ 

 

Constitutional Law—Right to Privacy—Probationers—Random Urine Collection 

and Testing—Enforcement of Condition of Probation 

 

Whether a probationary condition to a sentence for misdemeanor driving under the 

influence, requiring the defendant to submit to random urinalysis screening to enforce 

an order prohibiting the defendant from consuming alcohol violates the defendant’s 

right to privacy under article I, section 7 of the Washington Constitution. 

 

No. 93315-4, State (respondent) v. Olsen (petitioner). (Oral argument 2/16/17). 

 

194 Wn. App. 264 (2016). 
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http://app.leg.wa.gov/RCW/default.aspx?cite=46.20.308
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http://www.courts.wa.gov/opinions/pdf/D2%2046886-7-II%20Published%20Opinion.pdf


 

Courts—Jurisdiction—Nonresidents—Specific Jurisdiction—Component 

Supplier—Asbestos—Third Party Manufacturer—Stream of Commerce— 

Connection With Forum State—Sufficiency 
 

Whether in this wrongful death action a Wisconsin supplier that sold asbestos to a 

California pipe manufacturer that shipped cement-asbestos pipes to Washington 

construction companies had sufficient contacts with Washington to subject it to the 

personal jurisdiction of Washington courts. 

 

No. 91998-4, Estate of Donald Noll, et al. (respondents) v. Special Electric Co., Inc. 

 (petitioners). (Oral argument 1/17/17). 

 

188 Wn. App. 572 (2015). 

 
Top 

____________________________________________________________________ 
 

Courts—Jurisdiction—Nonresidents—Tortious Act—Location of Tort—

Professional Malpractice 
 

Whether in this wrongful death action the Washington court has personal jurisdiction 

over an Idaho physician who authorized a Washington high school football player to 

return to play following a concussion. 

 

No. 93282-4, Swank, et al. (petitioners) v. Valley Christian Sch., et al. (respondents). 

 (Oral argument 1/19/17). (See also: Health—Head Injuries—Youth Athletes—

 Zackery Lystedt Law—Right of Action—Implied Right; Schools—Students—

 Injuries—Individual Liability—Statutory Nonprofit Volunteer Immunity—

 Applicability—Volunteer Coach and Organizer of Football Team). 

 

194 Wn. App. 67 (2016). 
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http://www.courts.wa.gov/content/petitions/91998-4%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/content/petitions/91998-4%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/713451.pdf
http://www.courts.wa.gov/content/petitions/93282-4%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/337821.pub.pdf


 

Criminal Law—Confessions—Corroboration—Corpus Delicti—Review—Issue 

First Raised on Appeal—Sufficiency of Evidence 

 

Whether in this criminal prosecution the defendant may assert a corpus delicti argument 

for the first time on appeal on the basis that violation of corpus delicti rule constitutes 

a manifest constitutional error, and if so, whether there was sufficient evidence to 

support the conviction independent of the defendant’s inculpatory statement, allowing 

admission of the inculpatory statement. 

 

No. 93385-5, State (respondent) v. Cardenas-Flores (petitioner). (Oral argument 

 2/21/17). (See also: Assault, Criminal—Assault of a Child—Second Degree 

 Assault—Reckless Infliction of Substantial Bodily Harm—Parent Charged With 

 Assaulting Own Child—Instructions—Definition of “Assault”—Sufficiency). 

 

194 Wn. App. 496 (2016). 

 
Top 

____________________________________________________________________ 

 

Criminal Law—Discovery—Duty to Disclose—State’s Duty—Testifying 

Witnesses—Toxicologist From State Toxicology Lab—List of Several Potential 

Witnesses—Sufficiency 
 

Whether in this prosecution for driving under the influence the State committed a 

reversible discovery violation when it provided defense counsel a list of nine potential 

testifying toxicologist witnesses but failed to identify the specific testifying toxicologist 

until the morning of trial. 

 

No. 93293-0, State (respondent) v. Salgado-Mendoza (petitioner). (Oral argument 

 3/14/17). 

 

194 Wn. App. 234 (2016). 
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http://www.courts.wa.gov/content/petitions/93385-5%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/D2%2046605-8-II%20Published%20Opinion.pdf
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Criminal Law—Evidence—Balancing Relevance and Prejudicial Effect—Arrest 

Video—Depiction of Defendant in Handcuffs 

 

Whether in a criminal prosecution the trial court abused its discretion in admitting a 

police officer’s body camera video of the defendant’s arrest showing the defendant in 

handcuffs sitting on a curb answering police questions, apparently intoxicated. 

 

No. 92947-5, State (respondent) v. McFarland (petitioner). (Oral argument 2/2/17). 

 (See also: Criminal Law—Punishment—Multiple Convictions—Concurrent or 

 Consecutive Sentences—Theft of Firearm and Unlawful Possession of Firearm—

 Concurrent Sentencing—Exceptional Sentence—Discretion of Court—Ineffective 

 Assistance of Counsel—Failure to Request Exceptional Sentence.)  

 

Unpublished. 

 
Top 

____________________________________________________________________ 
 

Criminal Law—Punishment—Multiple Convictions—Concurrent or Consecutive 

Sentences—Theft of Firearm and Unlawful Possession of Firearm—Concurrent 

Sentencing—Exceptional Sentence—Discretion of Court—Ineffective Assistance 

of Counsel—Failure to Request Exceptional Sentence 
 

Whether upon convictions for unlawful possession of a firearm and theft of a firearm, 

the trial court may impose the sentences concurrently as an exceptional sentence 

notwithstanding the requirement of RCW 9.94A.589(1)(c) that sentences for these 

crimes be served consecutively, and if so, whether defense counsel in this case was 

ineffective in not requesting an exceptional sentence consisting of concurrent terms. 

 

No. 92947-5, State (respondent) v. McFarland (petitioner). (Oral argument 2/2/17). 

 (See also: Criminal Law—Evidence—Balancing Relevance and Prejudicial 

 Effect—Arrest Video—Depiction of Defendant in Handcuffs.) 

 

Unpublished. 
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http://www.courts.wa.gov/content/petitions/92947-5%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/328732.unp.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.589
http://www.courts.wa.gov/content/petitions/92947-5%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/328732.unp.pdf


 

Criminal Law—Punishment—Multiple Convictions—Serious Violent Offenses—

Offender Scoring—Offense With Highest Seriousness Level—Seriousness Level 

Determination—Anticipatory Offense 
 

Whether under RCW 9.94A.589(1)(b), which requires the sentencing court in a 

prosecution for multiple serious violent offenses to apply the defendant’s full offender 

score to the offense with the highest seriousness level and assign an offender score of 

zero to all other serious violent offenses, the court in a case were the defendant is 

convicted of three counts of first degree assault and one count of conspiracy to commit 

first degree assault, all serious violent offenses, must apply the full offender score to 

the anticipatory offense of conspiracy, the standard sentence range of which is 75 

percent of the range of the completed offense. 

 

No. 93192-5, State (respondent) v. Weatherwax and Rodgers (Petitioners). (Oral 

 argument 1/10/17). 

 

Weatherwax petition for review. 

Rodgers petitioner for review. 

 

193 Wn. App. 667 (2016). 

 
Top 

____________________________________________________________________ 

 

Criminal Law—Punishment—Sentence—Life Imprisonment Without Parole—

Persistent Offender Accountability Act—Prior Convictions—“Most Serious 

Offense”—Foreign Conviction—Comparability—Robbery—New Jersey Law 
 

Whether in this prosecution that included an allegation that the defendant was a 

persistent offender subject to a prison sentence of life without early release, a robbery 

that the defendant previously committed in New Jersey is factually comparable to the 

most serious Washington offense of second degree robbery, making it a “strike” 

offense. 

 

No. 93668-4, State (respondent/cross-petitioner) v. Bluford (petitioner/cross-

 respondent). (Oral argument 3/21/17). (See also: Criminal Law—Trial—Joinder or 

 Severance—Offenses—Prejudice—Evidence—Other Offenses or Acts—

 Identity—Modus Operandi—Test; Criminal Law—Sexual Offenses—Indecent 

 Liberties—Included Offenses—Fourth Degree Assault). 

 

State’s Answer to Petition for Review and Cross Petition. 

 

195 Wn. App. 570 (2016). 
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http://www.courts.wa.gov/opinions/pdf/730479.pdf


 

Criminal Law—Right to Counsel—Effective Assistance of Counsel—

Sentencing—Persistent Offender Sentencing—Failure To Discover Charged 

Offense Is Third “Strike.” 
 

Whether in this criminal prosecution defense counsel was prejudicially ineffective in 

failing to realize that a conviction for any felony committed while armed with a deadly 

weapon, including third degree assault, constituted a “strike” offense for purposes of 

persistent offender sentencing, where defense counsel did not advise the defendant of 

the strike offense implications of the charges and the defendant declined to negotiate 

the charges to avoid a third strike conviction. 

 

No. 93143-7, State (petitioner) v. Estes (respondent). (Oral argument 2/14/17). 

 

193 Wn. App. 479 (2016). 

 
Top 
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Criminal Law—Sexual Offenses—Indecent Liberties—Included Offenses—

Fourth Degree Assault 
 

Whether fourth degree assault is legally a lesser included offense of the crime of 

indecent liberties. 

 

No. 93668-4, State (respondent/cross-petitioner) v. Bluford (petitioner/cross-

 respondent). (Oral argument 3/21/17). (See also: Criminal Law—Trial—Joinder or 

 Severance—Offenses—Prejudice—Evidence—Other Offenses or Acts—

 Identity—Modus Operandi—Test; Criminal Law—Punishment—Sentence—Life 

 Imprisonment Without Parole—Persistent Offender Accountability Act—Prior 

 Convictions—“Most Serious Offense”—Foreign Conviction—Comparability—

 Robbery—New Jersey Law). 

 

State’s Answer to Petition for Review and Cross Petition. 

 

195 Wn. App. 570 (2016). 
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http://www.courts.wa.gov/content/petitions/93143-7%20Petition%20for%20Review.pdf
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Criminal Law—Theft—Theft of an Access Device—Elements—Knowledge of 

Nature of Stolen Property—Instructions—Additional Element—Law of the Case 

 
Whether for the crime of theft of an access device, knowledge that the stolen property 

was an access device is a statutory element of the crime, and if not, whether in this case 

where the defendant allegedly attempted to steal a purse that contained access devices 

(credit and debit cards), Washington’s law of the case doctrine required the State to 

prove the defendant knew that the purse contained access devices where the jury 

instructions required the jury to find that the defendant intended to deprive the victim 

of an access device. 

 

No. 93453-3, State (respondent) v. Johnson (petitioner). (Oral argument 2/28/17). (See 

 also: Criminal Law—Trial—Sufficiency of the Evidence—Instructions—

 Additional Element—Nonessential Element—Law of the Case—Validity of 

 Doctrine). 

 

Unpublished. 

 
Top 

____________________________________________________________________ 
 

Criminal Law—Trial—Joinder or Severance—Offenses—Prejudice—

Evidence—Other Offenses or Acts—Identity—Modus Operandi—Test 

 

Whether, in a prosecution for multiple robberies and for one count of first degree rape 

of one of the robbery victims and one count of indecent liberties against a different 

victim, the defendant was prejudiced when the trial court joined the charges for trial, 

and if not, whether evidence of the crimes was cross-admissible to show modus 

operandi. 

 

No. 93668-4, State (respondent/cross-petitioner) v. Bluford (petitioner/cross-

 respondent). (Oral argument 3/21/17). (See also: Criminal Law—Sexual 

 Offenses—Indecent Liberties—Included Offenses—Fourth Degree Assault; 

 Criminal Law—Punishment—Sentence—Life Imprisonment Without Parole—

 Persistent Offender Accountability Act—Prior Convictions—“Most Serious 

 Offense”—Foreign Conviction—Comparability—Robbery—New Jersey Law). 

 

State’s Answer to Petition for Review and Cross Petition. 

 

195 Wn. App. 570 (2016). 
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http://www.courts.wa.gov/content/petitions/93453-3%20Petition%20for%20Review.pdf
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http://www.courts.wa.gov/opinions/pdf/730479.pdf


 

Criminal Law—Trial—Right to Public Trial—Scope—Sidebar Conference—

What Constitutes—Hearing in Chambers on Evidentiary Matter 

 
Whether in this criminal prosecution the trial court in a joint trial violated the 

defendants’ constitutional right to a public trial when it heard arguments and ruled on 

an evidentiary objection in chambers without conducting the courtroom closure analysis 

under State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995), and later had the 

attorneys place on the record what had been discussed in chambers. 

 

No. 93685-4, State (petitioner) v. Whitlock & Johnson (respondents). (Oral argument 

 3/16/17). 

 

195 Wn. App. 745 (2016). 

 
Top 

____________________________________________________________________ 

 

Criminal Law—Trial—Sufficiency of the Evidence—Instructions—Additional 

Element—Nonessential Element—Law of the Case—Validity of Doctrine 

 

Whether Washington’s law of the case doctrine, under which the State in a criminal 

prosecution must prove the elements set forth in the jury instructions even if the 

instructions contain nonessential elements of the crime charged, is no longer valid in 

light of the United States Supreme Court’s decision in Musacchio v. United States, 577 

U.S. __ , 136 S. Ct. 709, 193 L. Ed. 2d 639 (2016). 

 

No. 93453-3, State (respondent) v. Johnson (petitioner). (Oral argument 2/28/17). (See 

 also: Criminal Law—Theft—Theft of an Access Device—Elements—Knowledge 

 of Nature of Stolen Property—Instructions—Additional Element—Law of the 

 Case). 

 

Unpublished. 
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http://www.courts.wa.gov/content/petitions/93685-4%20Petition%20for%20Review.pdf
http://www.courts.wa.gov/opinions/pdf/330737_pub.pdf
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Employment—Conditions of Labor—Meal and Rest Periods—Missed Meal 

Periods—Employer’s Liability—Strict Liability—Applicability—Burden of Proof 

of Violation 
 

Whether under WAC 296-126-092, which requires employers to provide employees 

meal breaks, an employer is strictly liable for any missed meal breaks, and if not 

whether the employee bears the burden of proving that the employer did not permit the 

employee an opportunity to take meaningful meal breaks. 

 

No. 93564-5, Brady (plaintiff) v. Autozone Stores, Inc., and Autozoners, LLC 

 (defendants). (Oral argument 3/14/17). 

 

Certified from United States Dist. Court for the Western Dist. of Wash. 

No. 2:12-CV-01862-RAJ. 

 
Top 

____________________________________________________________________ 
 

Guarantee and Suretyship—Contractor’s Bond—Action to Obtain Benefit of 

Bond—Expenses of Plaintiff—Attorney Fees—Equitable Right—Applicability—

Multiple Claims—Segregation—Necessity 
 

Whether in an action by a county for breach of contract against a contractor and its 

sureties in connection with a public works project, the trial court had authority to award 

the prevailing county attorney fees against the sureties pursuant to Olympic Steamship 

Co. v. Centennial Insurance Co., 117 Wn.2d 37, 54, 811 P.2d 673 (1991), and Colorado 

Structures v. Insurance Co. of the West, 125 Wn. App. 907, 106 P.3d 815 (2005), and 

if so, whether fees incurred in the coverage dispute with the sureties should have been 

segregated from those incurred in the construction contract dispute with the contractor. 

 

No. 92744-8, King County (respondent) v. Liberty Mut. Ins. Col, et al. (petitioners). 

 (Oral argument 1/10/17). 

 

191 Wn. App. 142 (2015). 
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Health—Head Injuries—Youth Athletes—Zackery Lystedt Law—Right of 

Action—Implied Right 
 

Whether the Zackery Lystedt law, RCW 28A.600.190, implicitly creates a private cause 

of action for negligently authorizing a student athlete to return to play after a 

concussion. 

 

No. 93282-4, Swank, et al. (petitioners) v. Valley Christian Sch., et al. 

 (respondents). (Oral argument 1/19/17). (See also: Schools—Students—Injuries—

 Individual Liability—Statutory Nonprofit Volunteer Immunity—Applicability—

 Volunteer Coach and Organizer of Football Team; Courts—Jurisdiction—

 Nonresidents—Tortious Act—Location of Tort—Professional Malpractice).  

 

194 Wn. App. 67 (2016). 

 
Top 

____________________________________________________________________ 
 

Judges—Disqualification—Affidavit of Prejudice—Timeliness—Exercise of 

Discretion—Motions—Continuance—Joint Motion—Entry of Agreed Order—

Subsequent Ruling—Motion to Sever—Harmless Error—Different Judge At 

Trial 
 

Whether in this criminal case the trial judge’s ruling on an agreed continuance motion 

was discretionary, rendering the defendant’s subsequent affidavit of prejudice untimely, 

and if not, whether the denial of the affidavit was harmless when the original judge did 

not sit at trial and only ruled on a pretrial motion to sever that was not renewed in a 

post-trial motion. 

 

No. 93035-0, State (respondent) v. Lile (petitioner). (Oral argument 1/19/17). (See also: 

 Witnesses—Impeachment—Prior Misconduct—Test). 

 

193 Wn. App. 179 (2016). 
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Jury—Selection—Peremptory Challenges—Race Based—Proof—Prima Facie 

Case—Challenge to Sole Member of Class—Additional Considerations—Racially 

Diverse Jury Pool 
 

Whether in this criminal trial the court properly considered the racial diversity of the 

jury pool in determining that the defendant failed to establish a prima facie case of 

purposeful race discrimination in a challenge to the prosecution’s peremptory removal 

of the sole African-American member of the jury pool (who had been excused and had 

left the courthouse before the defendant objected to the challenge). 

 

No. 93408-8, City of Seattle (respondent) v. Erickson (petitioner). (Oral argument 

 3/14/17). 

 
Top 

____________________________________________________________________ 

 

Labor Relations—Union Membership—Dues—Payroll Deductions—Statutory 

Authorization—Union Security Provision—“Opt Out” Clause 

 

Whether the State’s act of automatically withholding union dues from payments to 

individual providers of services to Medicaid beneficiaries without prior written 

authorization violates RCW 41.56.113 because the new applicable collective 

bargaining agreement no longer includes a “union security provision” as the statute 

requires, or whether the agreement’s default withdrawal provision acts as a union 

security provision while still allowing members to “opt out” of dues. 

 

No. 92912-2, Thorpe (petitioner) v. Gov. Inslee, et al. (respondents). (Oral argument 

 2/23/17) 

 
Top 
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http://app.leg.wa.gov/RCW/default.aspx?cite=41.56.113


 

Landlord and Tenant—Unlawful Detainer—Availability of Summary 

Proceedings—Color of Title Defense—Collateral Challenge 

 

Whether the unlawful detainer action authorized by the Residential Landlord Tenant 

Act, chapter 59.12 RCW, may be brought when the party in possession of the property 

claims color of title through an unrecorded quitclaim deed. 

 

No. 92967-0, Selene RMOF II REO Acquisitions, LLC (petitioner) v. Ward 

 (respondent). (Oral argument 2/14/17). (See also: Landlord and Tenant—Unlawful 

 Detainer—Subsequent Purchaser after Foreclosure Sale—Right to Bring Action).  

 

Unpublished. 

 
Top 

____________________________________________________________________ 

 

Landlord and Tenant—Unlawful Detainer—Subsequent Purchaser after 

Foreclosure Sale—Right to Bring Action 

 

Whether the statutory right of a purchaser at a foreclosure sale to bring an unlawful 

detainer action under the Residential Landlord Tenant Act, chapter 59.12 RCW, extends 

to a subsequent purchaser after the foreclosure sale. 

 

No. 92967-0, Selene RMOF II REO Acquisitions, LLC (petitioner) v. Ward 

 (respondent). (Oral argument 2/14/17). (See also: Landlord and Tenant—Unlawful 

 Detainer—Availability of Summary Proceedings—Color of Title Defense—

 Collateral Challenge).  

 

Unpublished. 
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Medical Treatment—Malpractice—Proximate Cause—Proof—Expert 

Testimony—Nurse 

 

Whether in this medical malpractice action alleging that a patient’s pressure ulcers 

(bedsores) were caused by the failure of hospital nurses to provide an appropriate bed 

or properly move him, a licensed advanced registered nurse practitioner is competent 

to testify as to the proximate cause of the patient’s injuries or whether, instead, the 

testimony of a medical doctor is necessary to establish the proximate cause element of 

proof required by RCW 7.70.040(2). 

 

No. 93312-0, Frausto (appellant) v. Yakima HMA, LLC (respondent). (Oral argument 

 2/21/17). 

 
Top 

____________________________________________________________________ 

 

Municipal Corporations—Taxation—Regulatory Fees—Distinguished from 

Tax—Business and Occupation Tax—State Limitations—Weapons—

Regulation—Preemption by State 

 

Whether a city of Seattle ordinance imposing a tax on retail firearm and ammunition 

sales within the city is actually a regulatory fee prohibited by RCW 9.41.290, which 

preempts the field of firearms regulation in the state and allows municipalities to enact 

ordinances relating to firearms only as specifically authorized by state law, and if a tax, 

whether it exceeds statutory limits on municipal business and occupation taxes or is 

preempted by RCW 9.41.290. 

 

No. 93723-1, Watson, et al. (appellants) v. City of Seattle, et al. (respondents). (Oral 

 argument 2/16/17). 

 

Certified from Court of Appeals 
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http://app.leg.wa.gov/RCW/default.aspx?cite=7.70.040
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Open Government—Public Disclosure—Exemptions—Discovery Rules—Work 

Product Doctrine—Scope—Waiver—Disclosure to Third Person—Common 

Interest Doctrine—Applicability 
 

Whether emails exchanged between Kittitas County deputy prosecuting attorneys and 

Department of Ecology employees in connection with hazardous waste litigation to 

which the department was not a party constituted attorney work product exempt from 

production under the Public Records Act, RCW 42.56.290, pursuant to the “common 

interest” doctrine, which operates as an exception to waiver of the attorney work 

product privilege when a third person is made privy to an attorney’s confidential 

communications in circumstances where the third person has a common legal interest 

with a party to litigation. 

 

No. 93562-9, Kittitas County (respondent) v. Sky Allphin, et al. (petitioner). (Oral 

 argument 3/16/17). 

 

195 Wn. App. 355 (2016). 
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Open Government—Public Meetings—Scope—Executive Sessions—Statutes—

Construction—Consideration of Minimum Price for Real Estate Lease 
 

Whether summary judgment dismissal of claims for violation of the Open Public 

Meetings Act was proper where port commissioners met in executive sessions “[t]o 

consider the minimum price at which real estate will be offered for sale or lease when 

public knowledge regarding such consideration would cause a likelihood of decreased 

price,” RCW 42.30.110(1)(c), and discussed a range of matters that would influence the 

negotiation of a price for the lease of port property for an oil terminal in addition to the 

minimum amount of lease payments.  

 

No. 92455-4, Columbia Riverkeeper, et al. (petitioners) v. Port of Vancouver, et al. 

 (respondents). (Oral argument 2/16/17). 
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http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.290
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Personal Restraint—Criminal Law—Discovery—Exculpatory Evidence—State’s 

Duty—Investigating Officer’s Disciplinary History 
 

Whether in this prosecution for second degree murder, the State violated its duty to 

produce evidence favorable to the accused by failing to disclose records of an 

investigating detective’s disciplinary history. 
 

No. 92816-9, In re Pers. Restraint of Lui (petitioner). (Oral argument 2/2/17). (See also: 

 Personal Restraint—Grounds—Ineffective Assistance of Counsel—Failure to 

 Present Evidence—Other Suspect Evidence—Alibi Evidence—Impeachment of 

 Dog Tracking Evidence—Failure to Impeach Investigating Officer With 

 Disciplinary History—Failure to Object to Prosecutorial Misconduct—Prejudice; 

 Personal Restraint—Jury—Misconduct—Extraneous Evidence—Interjection Into 

 Deliberations—Reference Hearing—Necessity; Personal Restraint—Grounds—

 New Material Evidence—Other Suspect Evidence—DNA Evidence).  
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Personal Restraint—Grounds—Ineffective Assistance of Counsel—Failure to 

Present Evidence—Other Suspect Evidence—Alibi Evidence—Impeachment of 

Dog Tracking Evidence—Failure to Impeach Investigating Officer With 

Disciplinary History—Failure to Object to Prosecutorial Misconduct—Prejudice 
 

Whether in this prosecution for second degree murder, defense counsel was 

prejudicially ineffective in failing to present other suspect evidence, failing to present 

witnesses to corroborate the defendant’s alibi, failing to present expert witness 

testimony disputing the State’s dog tracking evidence, failing to present expert 

testimony that the defendant lacked the arm strength to fatally strangle the victim, 

failing to impeach an investigating detective with the detective’s disciplinary history, 

and failing to object to claimed instances of prosecutorial misconduct. 
 

No. 92816-9, In re Pers. Restraint of Lui (petitioner). (Oral argument 2/2/17). (See also: 

 Personal Restraint—Criminal Law—Discovery—Exculpatory Evidence—State’s 

 Duty—Investigating Officer’s Disciplinary History; Personal Restraint—Jury—

 Misconduct—Extraneous Evidence—Interjection Into Deliberations—Reference 

 Hearing—Necessity; Personal Restraint—Grounds—New Material Evidence—

 Other Suspect Evidence—DNA Evidence).  

 
Top 
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Personal Restraint—Grounds—Ineffective Assistance of Counsel—On Appeal—

Failure to Object to Closure of Trial—Petition—Timeliness—Reply Brief—Right 

to Public Trial—Violation—Collateral Review—Prejudice 
 

Whether in this personal restraint petition the petitioner timely and properly argued that 

his appellate counsel was ineffective in failing to assert a public trial violation on direct 

appeal when he generally asserted ineffective assistance in relation to the claimed 

public trial violation in his timely petition and specifically asserted ineffective 

assistance of appellate counsel in a timely reply to the State’s response to his petition, 

and if not, whether the petitioner demonstrated prejudice meriting relief on a 

stand-alone public trial claim. 

 

No. 92698-1, In re Pers. Restraint of Rhem (petitioner). (Oral argument 2/14/17). 

 

Unpublished. 
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Personal Restraint—Grounds—New Material Evidence—Other Suspect 

Evidence—DNA Evidence 
 

Whether in this prosecution for second degree murder the defendant is entitled to a new 

trial on the basis of newly discovered evidence linking blood stains found in the victim’s 

car to an individual with a felony criminal history.  

 

No. 92816-9, In re Pers. Restraint of Lui (petitioner). (Oral argument 2/2/17). (See 

 also: Personal Restraint—Grounds—Ineffective Assistance of Counsel—Failure to 

 Present Evidence—Other Suspect Evidence—Alibi Evidence—Impeachment of 

 Dog Tracking Evidence—Failure to Impeach Investigating Officer With 

 Disciplinary History—Failure to Object to Prosecutorial Misconduct—Prejudice; 

 Personal Restraint—Criminal Law—Discovery—Exculpatory Evidence—State’s 

 Duty—Investigating Officer’s Disciplinary History; Personal Restraint—Jury—

 Misconduct—Extraneous Evidence—Interjection Into Deliberations—Reference 

 Hearing—Necessity).  
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Personal Restraint—Jury—Misconduct—Extraneous Evidence—Interjection 

Into Deliberations—Reference Hearing—Necessity 
 

Whether in this personal restraint petition challenging a conviction for second degree 

murder, the petitioner is entitled to a reference hearing on whether jurors committed 

reversible misconduct by considering extrinsic evidence introduced by one of the jurors. 
 

No. 92816-9, In re Pers. Restraint of Lui (petitioner). (Oral argument 2/2/17). (See also: 

 Personal Restraint—Grounds—Ineffective Assistance of Counsel—Failure to 

 Present Evidence—Other Suspect Evidence—Alibi Evidence—Impeachment of 

 Dog Tracking Evidence—Failure to Impeach Investigating Officer With 

 Disciplinary History—Failure to Object to Prosecutorial Misconduct—Prejudice; 

 Personal Restraint—Criminal Law—Discovery—Exculpatory Evidence—State’s 

 Duty—Investigating Officer’s Disciplinary History; Personal Restraint—

 Grounds—New Material Evidence—Other Suspect Evidence—DNA Evidence).  
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Personal Restraint—Modification of Earned Release Date—Statutory 

Interpretation—Extension of Projected Early Release Date—Validity 

 

Whether recalculating and extending a prisoner’s early release date by correcting an 

error in a previous calculation violated the legislature’s directon to the Department of 

Corrections to recalculate prisoners’ earned early release dates by applying a statutory 

amendment making presentence incarceration credits consistent with credits applicable 

to prison inmates, providing that “the recalculation shall not extend a term of 

incarceration beyond that to which an offender is currently subject.” 

See RCW 9.94A.729(1)(b); LAWS OF 2013, 2d Spec. Sess., ch. 14, § 4.  

 

No. 92125-3, In re Pers. Restraint of Jackson, Jr. (petitioner). (Dismissed on 

 12/20/16). 
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http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.729
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Schools—Students—Injuries—Individual Liability—Statutory Nonprofit 

Volunteer Immunity—Applicability—Volunteer Coach and Organizer of Football 

Team 
 

Whether in this action for wrongful death stemming from the death of a student while 

playing for a private religious school football team after previously sustaining a 

concussion, the individual who organized and coached the team and took no salary is 

immune from liability for negligence based on his status as a volunteer under 

RCW 4.24.670. 

 

No. 93282-4, Swank, et al. (petitioners) v. Valley Christian Sch., et al. (respondents). 

 (Oral argument 1/19/17). (See also: Health—Head Injuries—Youth Athletes—

 Zackery Lystedt Law—Right of Action—Implied Right; Courts—Jurisdiction—

 Nonresidents—Tortious Act—Location of Tort—Professional Malpractice).  

 

194 Wn. App. 67 (2016). 
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Sexual Offenses—Protection Order—Statutory Provisions—Burden of Proof—

Occurrence of Sexual Assault—Statements or Actions Giving Rise to Reasonable 

Fear of Future Dangerous Acts—Statutory Requirements for Temporary or Final 

Order—Due Process 
 

Whether the Sexual Assault Protection Order Act, chapter 7.90 RCW, which requires a 

petitioner seeking a protection order to allege that nonconsensual sexual conduct 

occurred and support the petition with an affidavit specifying the statements or actions 

made at the time of the sexual assault or thereafter that give rise to a reasonable fear of 

future dangerous acts, see RCW 7.90.020(1), also requires the petitioner, before 

obtaining a temporary or permanent order, to prove to the court the alleged statements 

or actions giving rise to a reasonable fear of future dangerous acts, and if not, whether 

the statute violates due process principles. 

 

No. 93456-8, Roake (respondent) v. Delman (petitioner). (Oral argument 3/21/17). 

 

194 Wn. App. 442 (2016). 
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State—Waters—Navigable Waters—Public Access—Public Trust Doctrine—

Statutory Provisions—Shoreline Management Act—Savings Clause—Validity 

 

Whether RCW 90.58.270(1), a savings clause in the Shoreline Management Act that 

authorizes the impairment of public navigation rights caused by shoreline developments 

and landfills existing before December 4, 1969, violates the public trust doctrine. 

 

No. 93381-2, Chelan Basin Conservancy (petitioner) v. GBI Holding Co. 

 (respondent). (Oral argument 2/28/17). 

 

194 Wn. App. 478 (2016). 
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Taxation—Action Challenging—Federal Comity—Federal Civil Rights Action—

Action Filed in State Court—Applicability—Adequacy of State Remedy 
 

Whether trucking carriers seeking relief for allegedly unlawful unemployment tax 

assessments issued by the Washington Employment Security Department have an 

adequate state law remedy, precluding them under federal comity principles from 

seeking relief by means of a civil rights action in state court under 42 U.S.C. § 1983.  

 

No. 93079-1, Wash. Trucking Ass’n, et al. (respondents) v. The Emp’t Sec. Dep’t, et al 

 (petitioners). (Oral argument 1/19/17). (See also: Associations—Parties—

 Standing—Organizational Standing—Claim for Damages—Test; Torts—

 Interference with Business Relationship—Unemployment Compensation—

 Employer Contributions—Unlawful Assessment—Recovery of Damages for the 

 Assessment—Exclusive Remedies Provision—Applicability).  

 

192 Wn. App. 621 (2016). 
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Torts—Interference with Business Relationship—Unemployment 

Compensation—Employer Contributions—Unlawful Assessment—Recovery of 

Damages for the Assessment—Exclusive Remedies Provision—Applicability 
 

Whether the exclusive remedies provision of the Employment Security Act, 

RCW 50.32.180, precludes trucking carriers from suing the Washington Employment 

Security Department for tortious interference with contracts with long-haul truck 

owners/operators based on claims that the department had improper purposes or 

employed improper means in classifying the owners/operators as employees and 

assessing allegedly unlawful unemployment taxes.  

 

No. 93079-1, Wash. Trucking Ass’n, et al. (respondents) v. The Emp’t Sec. Dep’t, et al 

 (petitioners). (Oral argument 1/19/17). (See also: Associations—Parties—

 Standing—Organizational Standing—Claim for Damages—Test; Taxation—

 Action Challenging—Federal Comity—Federal Civil Rights Action—Action Filed 

 in State Court—Applicability—Adequacy of State Remedy). 

 

192 Wn. App. 621 (2016). 
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Witnesses—Impeachment—Prior Misconduct—Test 

 

Whether in this criminal case the trial court erred in refusing to permit the defendant to 

present impeachment evidence showing that a State witness who testified that he was 

not a “fighting guy” had two previous orders of adjudication for domestic violence. 

 

No. 93035-0, State (respondent) v. Lile (petitioner). (Oral argument 1/19/17). (See also: 

 Judges—Disqualification—Affidavit of Prejudice—Timeliness—Exercise of 

 Discretion—Motions—Continuance—Joint Motion—Entry of Agreed Order—

 Subsequent Ruling—Motion to Sever—Harmless Error—Different Judge At 

 Trial).  

 

193 Wn. App. 179 (2016). 
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